
2012 WI 55 
 

SUPREME COURT OF WISCONSIN 
 

 
 

  CASE NO. :  2011AP1654- D 
COMPLETE TI TLE:   
 I n t he Mat t er  of  Di sci pl i nar y Pr oceedi ngs 

Agai nst  T.  Chr i st opher  Kel l y,  At t or ney at  Law:  
 
Of f i ce of  Lawyer  Regul at i on,  
          Compl ai nant ,  
     v.  
T.  Chr i st opher  Kel l y,  
          Respondent .  
 

   DI SCI PLI NARY PROCEEDI NGS AGAI NST KELLY 
  
OPI NI ON FI LED:  May 23,  2012   
SUBMI TTED ON BRI EFS:     
ORAL ARGUMENT:          
  
SOURCE OF APPEAL:   
 COURT:          
 COUNTY:          
 JUDGE:          
   
JUSTI CES:   
 CONCURRED:          
 DI SSENTED:     
 NOT PARTI CI PATI NG:          
   
ATTORNEYS:   

 
 
 



 

 

2012 WI 55

NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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ATTORNEY di sci pl i nar y pr oceedi ng.    At t or ney' s l i cense 

r evoked.    

 

¶1 PER CURI AM.    We r evi ew t he r epor t  of  t he r ef er ee,  

Reser ve Judge John B.  Mur phy,  r ecommendi ng t hat  At t or ney T.  

Chr i st opher  Kel l y ' s l i cense t o pr act i ce l aw i n Wi sconsi n be 

r evoked,  t hat  he be r equi r ed t o pay $31, 541. 50 t o t he Lawyer s '  

Fund f or  Cl i ent  Pr ot ect i on ( t he Fund)  as r est i t ut i on f or  t he 

amount s t he Fund pai d t o At t or ney Kel l y ' s f or mer  c l i ent s due t o 

hi s mi sconduct ,  and t hat  he be r equi r ed t o pay t he f ul l  cost s of  

t hi s di sci pl i nar y pr oceedi ng,  whi ch wer e $4, 600. 44 as of  
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December  5,  2011.   Because no appeal  has been f i l ed i n t hi s 

mat t er ,  our  r evi ew pr oceeds pur suant  t o SCR 22. 17( 2) . 1 

¶2 At t or ney Kel l y was admi t t ed t o t he pr act i ce of  l aw i n 

Wi sconsi n i n June 1980.   He f or mer l y mai nt ai ned a pr i vat e l aw 

pr act i ce i n Madi son.   I n Mar ch 2009 t hi s cour t  t empor ar i l y  

suspended At t or ney Kel l y ' s l i cense due t o hi s wi l l f ul  f ai l ur e t o 

cooper at e wi t h t he gr i evance i nvest i gat i ons bei ng conduct ed by 

t he Of f i ce of  Lawyer  Regul at i on ( OLR) .   At t or ney Kel l y ' s l i cense 

has r emai ned t empor ar i l y  suspended t o t he dat e of  t hi s opi ni on.  

¶3 On Jul y 20,  2011,  t he OLR f i l ed a compl ai nt  agai nst  

At t or ney Kel l y and an or der  t o answer .   The compl ai nt  al l eged 51 

separ at e count s of  mi sconduct .   At t or ney Kel l y was per sonal l y 

ser ved wi t h t he compl ai nt  and or der  t o answer  on August  6,  2011.  

¶4 On August  22,  2011,  At t or ney Kel l y f i l ed a ver y br i ef  

answer  t o t he OLR' s compl ai nt .   The answer  consi st ed of  a s i ngl e 

sent ence st at i ng t hat  At t or ney Kel l y deni ed " each and ever y 

mat er i al  al l egat i on of  par agr aphs 3 t hr ough 231. "   One of  t he 

t wo par agr aphs At t or ney Kel l y ' s  answer  di d not  deny has some 

pr ocedur al  s i gni f i cance f or  t hi s pr oceedi ng.   Par agr aph 2 of  t he 

compl ai nt  al l eged t hat  At t or ney Kel l y r esi ded at  an addr ess on 

                                                 
1 SCR 22. 17( 2)  st at es:  

I f  no appeal  i s  f i l ed t i mel y,  t he supr eme cour t  
shal l  r evi ew t he r ef er ee' s r epor t ;  adopt ,  r ej ect  or  
modi f y t he r ef er ee' s f i ndi ngs and concl usi ons or  
r emand t he mat t er  t o t he r ef er ee f or  addi t i onal  
f i ndi ngs;  and det er mi ne and i mpose appr opr i at e 
di sci pl i ne.   The cour t ,  on i t s own mot i on,  may or der  
t he par t i es t o f i l e br i ef s i n t he mat t er .  
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Si dney St r eet  i n Madi son.   Thus,  by not  denyi ng par agr aph 2,  

At t or ney Kel l y ' s answer  admi t t ed t hat  he di d r esi de at  t he 

st at ed addr ess.  

¶5 On Sept ember  9,  2011,  t hi s cour t  appoi nt ed Reser ve 

Judge Mur phy t o act  as t he r ef er ee i n t hi s mat t er .   On 

Sept ember  12,  2011,  Ref er ee Mur phy sent  a l et t er  t o At t or ney 

Kel l y and At t or ney Thomas Bast i ng,  who was r epr esent i ng t he OLR.   

The l et t er  sent  t o At t or ney Kel l y was addr essed t o t he Si dney 

St r eet  addr ess he had admi t t ed.   The l et t er  announced t hat  t he 

r ef er ee woul d hol d a schedul i ng conf er ence vi a t el ephone on 

Sept ember  20,  2011,  at  8: 15 a. m.   The l et t er  di r ect ed At t or ney 

Kel l y t o pr ovi de a t el ephone number  at  whi ch he coul d be r eached 

t o At t or ney Bast i ng,  who bor e t he r esponsi bi l i t y  of  i ni t i at i ng 

t he conf er ence cal l .   The l et t er  f ur t her  i nf or med t he at t or neys 

t hat  i f  t he dat e and t i me di d not  wor k f or  one of  t hem,  t hat  

at t or ney shoul d not i f y t he r ef er ee,  who woul d t hen ar r ange 

anot her  mut ual l y agr eeabl e dat e and t i me.  

¶6 The r ef er ee' s r epor t  i ndi cat es t hat  At t or ney Bast i ng 

cal l ed t he r ef er ee at  t he appoi nt ed t i me on Sept ember  20,  2011.   

At t or ney Bast i ng i nf or med t he r ef er ee t hat  he had not  r ecei ved 

any communi cat i on f r om At t or ney Kel l y.   Thus,  he di d not  have a 

number  at  whi ch t o cal l  At t or ney Kel l y.  

¶7 Accor di ng t o an af f i davi t  f i l ed by At t or ney Bast i ng,  

dur i ng t he Sept ember  20,  2011 conf er ence cal l ,  t he r ef er ee 

i nst r uct ed hi m t o f i l e a mot i on f or  a def aul t  and t o schedul e 

t he mot i on f or  a t el ephoni c hear i ng on Oct ober  11,  2011,  at  8: 15 

a. m.   Pur suant  t o t he r ef er ee' s di r ect i on,  At t or ney Bast i ng 
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f i l ed a mot i on t o st r i ke t he answer  t hat  At t or ney Kel l y had 

f i l ed and f or  a decl ar at i on of  a def aul t  agai nst  At t or ney Kel l y.   

The mot i on was agai n addr essed t o At t or ney Kel l y at  t he Si dney 

St r eet  addr ess.  

¶8 At  t he schedul ed t i me on Oct ober  11,  2011,  At t or ney 

Bast i ng agai n cal l ed t he r ef er ee.   At t or ney Kel l y di d not  cal l  

ei t her  t he r ef er ee or  At t or ney Bast i ng at  t he t i me of  t he 

hear i ng,  nor  di d he ot her wi se cont act  ei t her  of  t hem.  

¶9 Al t hough t her e i s not  a t r anscr i pt  of  t he Oct ober  11,  

2011 t el ephoni c hear i ng,  i t  appear s t hat  t he r ef er ee or al l y 

f ound At t or ney Kel l y t o be i n def aul t  due t o hi s f ai l ur e t o 

appear  at  t he t el ephoni c schedul i ng conf er ence and t he 

t el ephoni c mot i on hear i ng.   On Oct ober  13,  2011,  At t or ney 

Bast i ng sent  a l et t er  t o t he r ef er ee submi t t i ng a pr oposed or der  

t hat  woul d st r i ke At t or ney Kel l y ' s pr evi ousl y f i l ed answer  and 

f i nd hi m t o be i n def aul t .   At t or ney Bast i ng' s l et t er  i ndi cat ed 

t hat  a copy of  t he l et t er  was bei ng sent  t o At t or ney Kel l y at  

t he Si dney St r eet  addr ess.   I t  f ur t her  advi sed At t or ney Kel l y 

t hat  he had 15 days t o obj ect  t o t he f or m of  t he or der  and t hat  

i f  he f ai l ed t o obj ect ,  t he r ef er ee woul d s i gn t he pr oposed 

or der  and t he mat t er  woul d pr oceed on a def aul t  basi s.  

¶10 At t or ney Kel l y di d not  r espond.   On Oct ober  30,  2011,  

Ref er ee Mur phy s i gned an or der  ent i t l ed " Or der  St r i k i ng Answer  
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and Fi ndi ng Respondent  i n Def aul t . " 2  I n t he or der ,  t he r ef er ee 

st r uck At t or ney Kel l y ' s answer  and f ound t hat  At t or ney Kel l y was 

i n def aul t  " f or  f ai l i ng t o at t end t he schedul i ng conf er ence and 

f or  f ai l i ng t o appear  at  t he mot i on hear i ng. "   

¶11 I n t he cover  l et t er  t hat  accompani ed t he Oct ober  30,  

2011 or der ,  a copy of  whi ch was sent  t o At t or ney Kel l y at  t he 

Si dney St r eet  addr ess,  t he r ef er ee advi sed bot h at t or neys t hat  

t hey shoul d pr ovi de t he r ef er ee wi t h t hei r  r espect i ve 

r ecommendat i ons f or  di sci pl i ne by November  11,  2011.  

¶12 The OLR submi t t ed a l et t er  set t i ng f or t h i t s posi t i on 

t hat  At t or ney Kel l y ' s l i cense t o pr act i ce l aw i n Wi sconsi n 

shoul d be r evoked.   The OLR' s l et t er  al so st at ed t hat  i t  was 

r equest i ng t hat  At t or ney Kel l y be r equi r ed t o pay $31, 541. 50 i n 

r est i t ut i on t o t he Fund t o r ei mbur se i t  f or  payment s t hat  i t  had 

made t o cer t ai n speci f i ed c l i ent s.   At t or ney Kel l y di d not  

submi t  a sanct i on l et t er  or  memor andum.  

¶13 On November  14,  2011,  t he r ef er ee f i l ed hi s r epor t  and 

r ecommendat i on.   The r epor t  di d not  expr essl y st at e t hat  t he 

r ef er ee was accept i ng as t r ue al l  of  t he al l egat i ons of  t he 

OLR' s compl ai nt ,  whi ch woul d f ol l ow f r om a f i ndi ng of  a def aul t ,  

nor  di d i t  r ecount  t he speci f i c al l egat i ons of  t he compl ai nt ,  

but  t he r epor t  di d st at e t hat  At t or ney Kel l y " i s gui l t y of  

                                                 
2 Because t hi s i s  an at t or ney di sci pl i nar y mat t er  i n whi ch 

onl y t hi s cour t  can i ssue a f i nal  j udgment ,  t he r ef er ee di d not  
ent er  a def aul t  j udgment ,  as i s cont empl at ed i n t he r ul es of  
c i v i l  pr ocedur e f or  " st andar d"  c i v i l  act i ons,  but  di d decl ar e 
At t or ney Kel l y t o be i n def aul t  and pr oceeded i n t he mat t er  as 
i f  no answer  had been f i l ed.  
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f i f t y- one ( 51)  v i ol at i ons of  t he Supr eme Cour t  Rul es. "   Thi s 

concl usi on i ndi cat es t hat  t he r ef er ee accept ed as t r ue al l  of  

t he al l egat i ons of  t he compl ai nt .  

¶14 The OLR' s compl ai nt  descr i bes At t or ney Kel l y ' s conduct  

i n connect i on wi t h t he r epr esent at i on of  12 cr i mi nal  def endant s.   

I t  al so addr esses a t hi r t eent h mat t er  wher e At t or ney Kel l y 

f ai l ed t o r espond t o t he OLR' s r equest  f or  i nf or mat i on about  a 

gr i evance.    

¶15 Repeat i ng t he al l egat i ons of  each separ at e mat t er  her e 

i s not  necessar y.   I t  i s  suf f i c i ent  t o descr i be t he gener al  

pat t er n t hat  each of  t he 12 r epr esent at i ons f ol l owed.   At  t he 

begi nni ng of  a r epr esent at i on,  At t or ney Kel l y col l ect ed a 

subst ant i al  advance " f l at "  f ee i n exchange f or  hi s pr omi se 

ei t her  t o assess a convi ct ed i ndi v i dual ' s case f or  possi bl e 

post convi ct i on or  appel l at e chal l enges or  t o pur sue ei t her  a 

post convi ct i on mot i on i n t he c i r cui t  cour t  or  an appeal .   I n 

most  cases At t or ney Kel l y di d no subst ant i al  wor k on t he 

i ndi v i dual ' s case.   I n a coupl e of  cases he di d some wor k,  but  

t hen st opped hi s ef f or t s bef or e t hey wer e compl et ed.   He 

r out i nel y f ai l ed t o r espond t o i nqui r i es f r om t he cl i ent s or  

t hei r  f ami l i es,  some of  whom wer e payi ng At t or ney Kel l y ' s 

at t or ney f ees.   When he di d communi cat e wi t h t he c l i ent  or  a 

f ami l y member ,  At t or ney Kel l y i ndi cat ed t hat  he was wor ki ng on 

t he mat t er  and woul d soon have t he pr omi sed l egal  assessment ,  

mot i on or  br i ef  f or  t he c l i ent .   At t or ney Kel l y,  however ,  woul d 

not  per f or m t he pr omi sed ser vi ces.   I n each si t uat i on,  t he OLR 

ul t i mat el y sent  a gr i evance t o At t or ney Kel l y and made mul t i pl e 
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r equest s t o hi m f or  i nf or mat i on about  t he gr i evance.   At t or ney 

Kel l y f ai l ed t o r espond t o t he OLR' s r equest s,  whi ch ul t i mat el y 

r esul t ed i n t hi s  cour t ' s  t empor ar y suspensi on of  hi s l i cense i n 

Mar ch 2009.  

¶16 Among t he 51 count s of  mi sconduct  f ound by t he r ef er ee 

wer e t en count s of  demonst r at i ng a l ack of  di l i gence,  i n 

v i ol at i on of  SCR 20: 1. 3. 3  Ten of  t he count s i nvol ved At t or ney 

Kel l y ' s f ai l ur e t o communi cat e wi t h t he c l i ent  or  t he c l i ent ' s 

f ami l y,  i n v i ol at i on of  t he cur r ent  and f or mer  ver si ons of  

SCR 20: 1. 4( a) . 4  The r ef er ee f ur t her  f ound t hat  i n seven 

                                                 
3 SCR 20: 1. 3 st at es " [ a]  l awyer  shal l  act  wi t h r easonabl e 

di l i gence and pr ompt ness i n r epr esent i ng a c l i ent . "  

4 For mer  SCR 20: 1. 4( a)  ( ef f ect i ve t hr ough June 30,  2007) ,  
pr ovi ded t hat  a l awyer  shal l  " keep a c l i ent  r easonabl y i nf or med 
about  t he st at us of  a mat t er  and pr ompt l y compl y wi t h r easonabl e 
r equest s f or  i nf or mat i on. "   Cur r ent  SCR 20: 1. 4( a)  ( ef f ect i ve 
Jul y 1,  2007)  st at es as f ol l ows:  

 ( a)  A l awyer  shal l :  

 ( 1)  Pr ompt l y i nf or m t he cl i ent  of  any deci s i on or  
c i r cumst ance wi t h r espect  t o whi ch t he cl i ent ' s 
i nf or med consent ,  as def i ned i n SCR 20: 1. 0( f ) ,  i s  
r equi r ed by t hese r ul es;   

 ( 2)  r easonabl y consul t  wi t h t he c l i ent  about  t he 
means by whi ch t he cl i ent ' s  obj ect i ves ar e t o be 
accompl i shed;  

 ( 3)  keep t he cl i ent  r easonabl y i nf or med about  t he 
st at us of  t he mat t er ;   

 ( 4)  pr ompt l y compl y wi t h r easonabl e r equest s by 
t he c l i ent  f or  i nf or mat i on;  and 

 ( 5)  consul t  wi t h t he c l i ent  about  any r el evant  
l i mi t at i on on t he l awyer ' s conduct  when t he l awyer  
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i nst ances At t or ney Kel l y had commi t t ed pr of essi onal  mi sconduct  

by f ai l i ng t o r et ur n al l  or  a por t i on of  t he advance f ees he had 

col l ect ed f r om hi s c l i ent s.   SCR 20: 1. 16( d) . 5  I n al l  13 mat t er s,  

At t or ney Kel l y f ai l ed t o r espond t o t he OLR' s r equest s f or  

i nf or mat i on dur i ng i t s i nvest i gat i on of  hi s conduct ,  i n 

v i ol at i on of  ei t her  SCR 22. 03( 2) 6 or  SCR 22. 03( 6) . 7 

                                                                                                                                                             
knows t hat  t he cl i ent  expect s assi st ance not  per mi t t ed 
by t he Rul es of  Pr of essi onal  Conduct  or  ot her  l aw.  

5 SCR 20: 1. 16( d)  st at es:  

 Upon t er mi nat i on of  r epr esent at i on,  a l awyer  
shal l  t ake st eps t o t he ext ent  r easonabl y pr act i cabl e 
t o pr ot ect  a c l i ent ' s i nt er est s,  such as gi v i ng 
r easonabl e not i ce t o t he c l i ent ,  al l owi ng t i me f or  
empl oyment  of  ot her  counsel ,  sur r ender i ng paper s and 
pr oper t y t o whi ch t he cl i ent  i s  ent i t l ed and r ef undi ng 
any advance payment  of  f ee or  expense t hat  has not  
been ear ned or  i ncur r ed.  The l awyer  may r et ai n paper s 
r el at i ng t o t he c l i ent  t o t he ext ent  per mi t t ed by 
ot her  l aw.  

6 SCR 22. 03( 2)  pr ovi des as f ol l ows:  

 Upon commenci ng an i nvest i gat i on,  t he di r ect or  
shal l  not i f y t he r espondent  of  t he mat t er  bei ng 
i nvest i gat ed unl ess i n t he opi ni on of  t he di r ect or  t he 
i nvest i gat i on of  t he mat t er  r equi r es ot her wi se.   The 
r espondent  shal l  f ul l y  and f ai r l y di scl ose al l  f act s 
and ci r cumst ances per t ai ni ng t o t he al l eged mi sconduct  
wi t hi n 20 days af t er  bei ng ser ved by or di nar y mai l  a 
r equest  f or  a wr i t t en r esponse.   The di r ect or  may 
al l ow addi t i onal  t i me t o r espond.   Fol l owi ng r ecei pt  
of  t he r esponse,  t he di r ect or  may conduct  f ur t her  
i nvest i gat i on and may compel  t he r espondent  t o answer  
quest i ons,  f ur ni sh document s,  and pr esent  any 
i nf or mat i on deemed r el evant  t o t he i nvest i gat i on.  
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¶17 Consi st ent  wi t h t he OLR' s r equest ,  t he r ef er ee 

r ecommended t hat  At t or ney Kel l y ' s l i cense t o pr act i ce l aw i n 

Wi sconsi n be r evoked as di sci pl i ne f or  hi s pr of essi onal  

mi sconduct .   The r ef er ee f ur t her  r ecommended t hat  At t or ney Kel l y  

be r equi r ed t o pay r est i t ut i on t o t he Fund f or  t he $31, 541. 50 i t  

had pai d t o compensat e t he v i ct i ms of  hi s mi sconduct .   The 

r ef er ee al so r ecommended t hat  At t or ney Kel l y shoul d be or der ed 

t o pay t he f ul l  cost s of  t hi s pr oceedi ng.  

¶18 Our  r evi ew of  t he r ef er ee' s f i ndi ngs of  f act ,  

concl usi ons of  l aw,  and sanct i on r ecommendat i on f ol l ows l ong-

est abl i shed st andar ds.   Speci f i cal l y,  we af f i r m a r ef er ee' s 

f i ndi ngs of  f act  unl ess t hey ar e f ound t o be cl ear l y er r oneous,  

but  we r evi ew t he r ef er ee' s concl usi ons of  l aw on a de novo 

basi s.   I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  I ngl i mo,  2007 WI  

126,  ¶5,  305 Wi s.  2d 71,  740 N. W. 2d 125.   We det er mi ne t he 

appr opr i at e l evel  of  di sci pl i ne gi ven t he par t i cul ar  f act s of  

each case,  i ndependent  of  t he r ef er ee' s r ecommendat i on,  but  

benef i t i ng f r om i t .   I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  

Wi dul e,  2003 WI  34,  ¶44,  261 Wi s.  2d 45,  660 N. W. 2d 686.  

¶19 Bef or e t ur ni ng t o t he mer i t s  of  t he concl usi ons of  

mi sconduct ,  we f i r st  addr ess t he r ef er ee' s f i ndi ng t hat  At t or ney 

Kel l y was i n def aul t .   I n consi der i ng t hi s mat t er ,  we l ook t o 

                                                                                                                                                             
7 SCR 22. 03( 6)  st at es:   " I n t he cour se of  t he i nvest i gat i on,  

t he r espondent ' s  wi l f ul  f ai l ur e t o pr ovi de r el evant  i nf or mat i on,  
t o answer  quest i ons f ul l y,  or  t o f ur ni sh document s and t he 
r espondent ' s mi sr epr esent at i on i n a di scl osur e ar e mi sconduct ,  
r egar dl ess of  t he mer i t s of  t he mat t er s asser t ed i n t he 
gr i evance. "  
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t he r ul es of  c i v i l  pr ocedur e,  whi ch ar e appl i cabl e t o 

pr oceedi ngs bef or e a r ef er ee i n at t or ney di sci pl i nar y cases.   

SCR 22. 16( 1) .   Thi s i s not  a case wher e a def endant  or  

r espondent  f ai l s  t o j oi n i ssue t hr ough an answer  or  ot her  

r esponsi ve pl eadi ng.   A def endant ' s or  r espondent ' s f ai l ur e t o 

j oi n i ssue i s t he usual  s i t uat i on i n whi ch a def aul t  may be 

decl ar ed.   See Wi s.  St at .  § 806. 02( 1)  ( 2009- 10) 8 ( " A def aul t  

j udgment  may be r ender ed as pr ovi ded i n subs.  ( 1)  t o ( 4)  i f  no 

i ssue of  l aw or  f act  has been j oi ned and i f  t he t i me f or  j oi ni ng 

i ssue has expi r ed. " ) .    

¶20 I n t hi s case At t or ney Kel l y di d f i l e an answer ,  whi ch,  

whi l e br i ef ,  suf f i c i ent l y j oi ned i ssue wi t h t he OLR' s compl ai nt .   

Thus,  t he onl y possi bl e way t o f i nd At t or ney Kel l y t o be i n 

def aul t  was by means of  st r i k i ng hi s answer  as a sanct i on f or  

mi sconduct  i n t he act i on.    

¶21 Sect i on 802. 10( 7)  of  t he Wi sconsi n St at ut es pr ovi des 

t hat  v i ol at i ons of  a schedul i ng or  pr et r i al  or der  can subj ect  a 

par t y t o t he sanct i ons aut hor i zed i n Wi s.  St at .  §§ 802. 05 

( s i gni ng a f al se or  f r i vol ous pl eadi ng) ,  804. 12 ( f ai l i ng t o 

pr ovi de di scover y) ,  and 805. 03 ( f ai l ur e t o pr osecut e or  compl y 

wi t h pr ocedur al  st at ut es) .   Sect i on 802. 10( 7) ,  St at s. ,  has been 

i nt er pr et ed t o mean t hat  t he f ai l ur e t o at t end a schedul i ng 

conf er ence i s a f ai l ur e t o compl y wi t h a schedul i ng or der  t hat  

can subj ect  a par t y t o a sanct i on.   See,  e. g. ,  Gaer t ner  v.  880 

                                                 
8 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2009- 10 ver si on unl ess ot her wi se i ndi cat ed.  
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Cor p. ,  131 Wi s.  2d 492,  501- 02,  389 N. W. 2d 59 ( Ct .  App.  1986) .   

Thus,  i t  seems cl ear  t hat  t he r ef er ee had aut hor i t y t o i mpose 

some sor t  of  sanct i on agai nst  At t or ney Kel l y due t o hi s f ai l ur e 

t o appear  f or  t he t el ephoni c schedul i ng conf er ence and 

subsequent  f ai l ur e t o appear  f or  t he def aul t  mot i on t el ephoni c  

hear i ng.  

¶22 The st r i k i ng of  a t i mel y answer  and t he gr ant i ng of  a 

def aul t ,  however ,  i s  a dr ast i c sanct i on.   The appel l at e cour t s 

of  t hi s st at e have i ndi cat ed t hat  under  t he var i ous r ul es 

aut hor i z i ng t he i mposi t i on of  sanct i ons,  t he gr ant i ng of  a 

def aul t  agai nst  a def endant  i s a sanct i on t hat  may be used onl y 

wher e t he t r i al  cour t  has det er mi ned t hat  t he def endant ' s 

v i ol at i on was egr egi ous or  i n bad f ai t h.   See,  e. g. ,  Schnei der  

v.  Ruch,  146 Wi s.  2d 701,  707- 08,  431 N. W. 2d 756 ( Ct .  App.  1988)  

( " Under  ot her  st at ut es empower i ng t he t r i al  cour t  t o i mpose 

sanct i ons f or  f ai l ur e t o compl y wi t h cour t  or der s,  f ai l ur e t o 

pr osecut e,  and f ai l ur e t o make di scover y,  t he Wi sconsi n Supr eme 

Cour t  and t he cour t  of  appeal s  have sai d t hat  di smi ssal  i s  a 

dr ast i c penal t y t hat  shoul d be i mposed onl y i n cases of  

egr egi ous conduct  by a par t y.   [ case ci t at i ons omi t t ed] " ) ;  

Gaer t ner ,  131 Wi s.  2d at  501- 02 ( uphol di ng t r i al  cour t ' s  

st r i k i ng of  answer  and gr ant i ng of  def aul t  due t o f ai l ur e of  

def endant s t o at t end schedul i ng conf er ence wher e t r i al  cour t  

f ound def endant s '  conduct  t o be egr egi ous) .  

¶23 The r ef er ee' s or der  st r i k i ng At t or ney Kel l y ' s answer  

and f i ndi ng hi m t o be i n def aul t  i ndi cat ed t hat  i t  was based on 

At t or ney Kel l y ' s f ai l ur e t o appear  at  bot h t he i ni t i al  
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schedul i ng conf er ence and t he def aul t  mot i on hear i ng.   I t  di d 

not ,  however ,  i ncl ude a speci f i c  f i ndi ng t hat  At t or ney Kel l y ' s  

conduct  was ei t her  egr egi ous or  i n bad f ai t h.   Whi l e i ncl udi ng 

such an expl i c i t  f i ndi ng i n a def aul t  or der  i s cer t ai nl y t he 

bet t er  pr act i ce,  t he l ack of  such an expl i c i t  f i ndi ng does not  

r equi r e t hat  we r emand t he mat t er  t o t he r ef er ee.   An appel l at e 

cour t  may af f i r m a t r i al  cour t ' s  sanct i on i f  t he t r i al  cour t  

i mpl i c i t l y  f ound t he par t y ' s conduct  t o be egr egi ous and t he 

f act s i n t he r ecor d " pr ovi de a r easonabl e basi s on r evi ew f or  

t he cour t ' s  conc l usi on. "   Schnel l er  v.  St .  Mar y ' s Hospi t al ,  162 

Wi s.  2d 296,  311,  470 N. W. 2d 873 ( 1991) ;  Sent r y  I ns.  v.  Davi s,  

2001 WI  App 203,  ¶22,  247 Wi s.  2d 501,  634 N. W. 2d 553.  

¶24 Her e t he r ecor d,  i ncl udi ng t he r ef er ee' s Oct ober  30,  

2011 or der ,  i ndi cat es t hat  t he r ef er ee i mpl i edl y f ound At t or ney 

Kel l y ' s conduct  t o be egr egi ous.   Mor eover ,  t he f act s i n t he 

r ecor d do pr ovi de a r easonabl e basi s f or  t hat  concl usi on.   I t  i s  

i mpor t ant  t o not e t hat  t he r ef er ee di d not  st r i ke At t or ney 

Kel l y ' s answer  i mmedi at el y upon hi s f ai l ur e t o appear  f or  t he 

i ni t i al  schedul i ng conf er ence.   I nst ead,  t he r ef er ee suggest ed 

t hat  t he OLR shoul d br i ng a mot i on t o st r i ke t he answer  and f i nd 

At t or ney Kel l y t o be i n def aul t .   The not i ce of  t hat  mot i on and 

t he subsequent  hear i ng gave At t or ney Kel l y a second oppor t uni t y 

t o appear  and par t i c i pat e i n t he act i on.   He di d not  do so,  but  

i nst ead f ai l ed t o appear  yet  agai n.   I n addi t i on,  t hat  mot i on 

hear i ng was not  At t or ney Kel l y ' s l ast  oppor t uni t y t o be hear d.   

The OLR' s counsel  submi t t ed a pr oposed or der  and,  pur suant  t o 

t he r ef er ee' s di r ect i on,  i nf or med At t or ney Kel l y  t hat  he had 15 
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days t o obj ect  t o t he f or m of  t he or der .   Thi s was a t hi r d 

oppor t uni t y t o par t i c i pat e,  whi ch At t or ney Kel l y  agai n chose not  

t o t ake.   Each of  t he communi cat i ons t hat  pr eceded t hese t hr ee 

separ at e oppor t uni t i es t o par t i c i pat e was sent  t o t he addr ess 

t hat  At t or ney Kel l y ' s answer  admi t t ed was hi s  pr oper  cur r ent  

addr ess. 9  Thus,  i t  i s  r easonabl e t o concl ude t hat  At t or ney Kel l y 

r ecei ved not i ce of  t he pr oceedi ngs i n t hi s case,  but  

i nt ent i onal l y chose not  t o par t i c i pat e.   Such r epeat ed r ef usal s 

t o engage i n t he di sci pl i nar y pr ocess war r ant  a f i ndi ng t hat  

At t or ney Kel l y ' s  pat t er n of  f ai l ur e t o appear  or  par t i c i pat e 

const i t ut ed egr egi ous conduct  t hat  mer i t ed t he st r i k i ng of  hi s  

answer  and pr oceedi ng on t he al l egat i ons of  t he OLR' s compl ai nt .  

¶25 Because t he r ef er ee pr oper l y st r uck At t or ney Kel l y ' s 

answer  and f ound hi m i n def aul t ,  t he f act ual  al l egat i ons of  t he 

OLR' s compl ai nt  ar e accept ed as t r ue f or  pur poses of  t hi s  

pr oceedi ng.   We agr ee wi t h t he r ef er ee t hat  t hose f act s suppor t  

a concl usi on of  pr of essi onal  mi sconduct  on each of  t he 51 count s 

of  mi sconduct  set  f or t h i n t he compl ai nt .  

¶26 We now t ur n t o t he quest i on of  t he appr opr i at e l evel  

of  di sci pl i ne.   The f act s det ai l ed i n t he compl ai nt  demonst r at e 

                                                 
9 I ndeed,  At t or ney Kel l y was gi ven a f our t h oppor t uni t y t o 

par t i c i pat e when t he r ef er ee asked t he par t i es t o submi t  
memor anda r egar di ng t he appr opr i at e sanct i on i n t hi s mat t er .   
At t or ney Kel l y agai n chose not  t o par t i c i pat e.   Whi l e t hat  
oppor t uni t y came af t er  t he r ef er ee had i ssued t he or der  st r i k i ng 
At t or ney Kel l y ' s answer  and f i ndi ng hi m i n def aul t ,  i t  pr ovi des 
addi t i onal  suppor t  f or  t he concl usi on t hat  At t or ney Kel l y woul d 
not  have par t i c i pat ed i n t hi s pr oceedi ng no mat t er  how many 
oppor t uni t i es he was gi ven.  
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a c l ear  pat t er n of  negl ect  by At t or ney Kel l y of  hi s c l i ent s '  

needs and obj ect i ves and of  di sr egar d f or  hi s obl i gat i ons as an 

at t or ney i n t hi s st at e.   Mor eover ,  even t hough on most  

r epr esent at i ons At t or ney Kel l y di d l i t t l e or  no wor k,  he 

r epeat edl y r ef used t o r ef und any por t i on of  t he t housands of  

dol l ar s he had obt ai ned f r om t he cl i ent s or  t hei r  r el at i ves.   I n 

a number  of  t he mat t er s,  At t or ney Kel l y al so r ef used t o r et ur n 

t he f i l e t o t he c l i ent  or  t o f or war d i t  t o t he c l i ent ' s new 

at t or ney.   At t or ney Kel l y r epeat edl y r ef used t o r espond t o t he 

gr i evances f i l ed by hi s c l i ent s or  t o t he OLR' s r equest s f or  

i nf or mat i on.   Fi nal l y,  At t or ney Kel l y ' s mi sconduct  was not  an 

i sol at ed or  t empor ar y occur r ence.   I t  occur r ed i n 12 separ at e 

r epr esent at i ons and i n some si t uat i ons l ast ed f or  sever al  year s.   

We t her ef or e concl ude t hat  t he sever e sanct i on of  t he r evocat i on 

of  hi s l i cense t o pr act i ce l aw i n Wi sconsi n must  be i mposed t o 

pr ot ect  t he publ i c f r om a r epet i t i on of  t hi s mi sconduct  and t o 

det er  ot her  at t or neys f r om engagi ng i n s i mi l ar  mi sconduct .  

¶27 We f ur t her  agr ee wi t h t he r ef er ee t hat  At t or ney Kel l y 

must  be hel d r esponsi bl e f or  t he $31, 541. 50 t hat  t he Fund had t o 

pay t o t he c l i ent s har med by hi s mi sconduct ,  and t hat  he must  

bear  t he f ul l  cost s of  t hi s di sci pl i nar y pr oceedi ng.  

¶28 I T I S ORDERED t hat  t he l i cense of  T.  Chr i st opher  Kel l y 

t o pr act i ce l aw i n Wi sconsi n i s r evoked,  ef f ect i ve t he dat e of  

t hi s or der .  

¶29 I T I S FURTHER ORDERED t hat  wi t hi n 60 days of  t he dat e 

of  t hi s or der ,  T.  Chr i st opher  Kel l y shal l  pay r est i t ut i on t o t he 
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Wi sconsi n Lawyer s '  Fund f or  Cl i ent  Pr ot ect i on i n t he amount  of  

$31, 541. 50.  

¶30 I T I S FURTHER ORDERED t hat  wi t hi n 60 days of  t he dat e 

of  t hi s or der ,  T.  Chr i st opher  Kel l y shal l  pay t o t he Of f i ce of  

Lawyer  Regul at i on t he cost s of  t hi s pr oceedi ng.  

¶31 I T I S FURTHER ORDERED t hat  payment  of  r est i t ut i on t o 

t he Wi sconsi n Lawyer s '  Fund f or  Cl i ent  Pr ot ect i on i s t o be 

compl et ed pr i or  t o payi ng cost s t o t he Of f i ce of  Lawyer  

Regul at i on.  

¶32 I T I S FURTHER ORDERED t hat  T.  Chr i st opher  Kel l y shal l  

compl y,  i f  he has not  al r eady done so,  wi t h t he r equi r ement s of  

SCR 22. 26 per t ai ni ng t o t he dut i es of  a per son whose l i cense t o 

pr act i ce l aw i n Wi sconsi n has been r evoked.  
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